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hildren’s thinking differs fundamentally from that of adults.1 The difference between children and adults is not simply that children know less;
they know and learn in qualitatively different ways than adults do.2 The differences between an adult and an infant are so obvious that no one would suggest
that they should be treated similarly by the legal system. But when it comes to
older children and adults, we sometimes forget that they are still developing. It
is now well documented that developmental differences persist through the
teen years and perhaps even into early adulthood.3
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The legal system has finally begun to appreciate the need for a return to a
developmental perspective on juvenile law. Perhaps the best evidence for this
growing appreciation is the Roper v. Simmons case in which the U.S. Supreme
Court eliminated the juvenile death penalty.4 The majority opinion authored
by Justice Anthony Kennedy states “juveniles are more vulnerable or susceptible to negative influences and outside pressures, including peer pressure.”5 Psychological and physical evidence of the cognitive and emotional differences
between children and adults played a prominent role in the Court’s decision.6
The Court’s words point us back to why the Juvenile court was established: for
rehabilitation, not to punish children as if they were adults.7
As important as the U.S. Supreme Court’s decision is, it is really just the beginning. A systematic reform is needed that recognizes the cognitive and emotional differences between children and adults. In this article, I will argue that
juvenile justice reform cannot focus only on the courts but must include all
institutions within or affiliated with the juvenile justice system, including police and probation officers, prison and jail guards, school personnel, social
workers and in some cases the general public. I will convey briefly some guidelines and suggestions for needed reforms for the appropriate treatment of children before and during their interaction with the juvenile justice system. This
article focuses on early interaction. The real goal is to have NO entry into the
juvenile justice system. The reforms needed beyond the entry are numerous
and perhaps the subject for another article.
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My perspective on these issues is informed by both research and practice. Serving as the Chief of the Cook County Juvenile Justice Division, I experience on
an almost daily basis the consequences of the failure to fully appreciate the
cognitive and emotional differences between youth and adults. It has become
clear to me that mistakes made early in the process can have a profound effect
on the ultimate success or failure of a juvenile’s court case. My aim here is to
help reduce some of these mistakes, by pointing out that seemingly simple
(and well intended) actions can often turn out to be harmful. In most cases,
these errors result from a lack of appreciation of unique characteristics of the
adolescent mind.8
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EARLY CONTACT: ARREST

AND

BEFORE

Imagine this scenario: A high school student is acting up in school, perhaps
yelling or shouting obscenities. Security guards are called to assist the teacher.
The guards try to diffuse the situation, and one puts his or her hand on the
student’s shoulder. The child reacts violently, thrashing and eventually hitting
the guard. The guard calls for police support; the child is arrested and charged
with a felony, aggravated battery. What started out as an issue of school discipline has now ended in a felony charge.
The guard did not intend for things to end up this way. But it turned out that
the child had a relatively minor case of Asperger’s Syndrome. She seemed normal but could not stand to be touched.
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Or, imagine another situation. Two suburban middle-school girls are walking
home together. A boy chases them and threatens to sexually attack them. The
girls are able to outrun the boy and get home safely. Then, to try to identify
the perpetrator, the principal calls in the suspect - and conducts a one on one
show-up to determine if the boy is the “one.” This practice hurts everyone
involved. The girls are now terrified (again), because they were forced to confront their possible attacker–who may not have known who they were before.
The boy is hurt because the police system is now biased against him; they
assume he is guilty, even though the evidence thus far would hardly stand up
in court. Even a prosecutor would find this situation intolerable, as the only
witnesses to the crime have been biased, and their bias could easily be demonstrated when the defense attorney cross-examines them.
These situations are not hypothetical; I have observed them both. I would like
to say that these sorts of occurrences are rare or atypical, but I am afraid they
are not. They happen because the adults involved, despite having good intentions, may not appreciate the unique characteristics of children’s thinking.
Prior to children being charged reform is needed in the approach on the street,
in the classrooms and in the police station.
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The movement for police departments to include training for officers dealing
with youth is not new.9 What is new is the number of police officers working
as school security officers.10 There needs to continue to be an effort to fund
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such training and to include training on Crisis Intervention, such as how to
approach a child who may have a mental illness that may cause an unexpected
and undesired reaction. Police training on the development of youth includes
dialogue with the youth in their community.11 One model of training police
officers in dealing with youth was developed in Boston by the Juvenile Justice
Center of Suffolk University Law School.12 Police officers need to be trained
on how to recognize a child in crisis and get training on where to take the
youth for mental health crisis intervention rather than to the local detention
center.13

ARREST: INTERROGATION

AND
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As in our example above, rather than laying hands on the minor who may
suffer from Asperger’s Syndrome, another approach is required. Some schools
are attempting to stop the principal or security officer from calling the police
and beginning the trip to juvenile court by reforming school codes of conduct
to include more Balanced and Restorative Justice approaches to incidents
which may arise.14 The Chicago Public Schools mandate that all parties who
have a stake in an incident collectively identify and address the harm done and
determine what is needed to correct the situation fully.15 Some of the methods
include Peacemaking Circles, Peer Juries, Victim Impact Panels and Victim
Offender Conferencing.16 With the support of community organizations,
schools have started employing these balanced and restorative practices for minor infractions, but there is no reason they could not be used for more serious
incidents of misconduct. For instance, in the City of Chicago, community
organizations use peacemaking circles to address gang problems in the community.17 By implementing more programs to keep children in school and address
the problems of school conduct violations without resorting to juvenile court,
we will keep more youth from starting down the path that result in court
action.
MIRANDA

According to Application of Gault a minor is entitled to protection from selfincrimination.18 Much has been written on youth and the understanding of
their Miranda warnings.19
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In Illinois, the Miranda warnings given to children are same as those given to
adults.20 But this does not mean that children understand them in the same
way that adults do. For example, if you are a 14-year-old and are told you have
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a right to a lawyer - where do you think you would get one? You certainly have
no money, no names, you are in custody, and all you want to do is go home.
The idea of obtaining a lawyer is probably as foreign as obtaining a banker or
real estate agent—it is something that youth almost certainly never think
about and would have no one to turn to in an emergency. One reform to
protect the child’s rights would be having a law so that there cannot be any
interrogation of children without an attorney present.
Currently, Illinois has a concerned adult statute in which a Youth Officer or
parent could be present during the interrogation.21 I have yet to see a youth
officer advise a minor to remain silent, so not to incriminate himself. Often if a
parent or guardian is present they may tell the minor “to tell the truth” so that
they can go home, not realizing that an incriminating statement may follow.22
Obviously this is not good legal advice, but without an attorney or informed
adult present, it is the kind of advice children are likely to get. Illinois made a
step in the right direction by requiring an attorney to be present during the
entire custodial interrogation, for homicide and other enumerated offenses if
they were committed by a minor under the age of 13.23 Localities may find the
cost of this sort of measure prohibitive, but I propose to not require an attorney is more costly to our youth and the justice system.
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Many lawyers, researchers and advocates have examined how the court can
determine if a minor’s statement, or that of a minor with severe mental impairment, was given voluntarily and without coercion.24 After examining a multitude of cases it is suggested the only way to safeguard the constitutional rights
of those in police custody, and to preserve the information regarding how the
statement was gathered is to require videotaping of not just statements, but of
all of the interrogation.25
Protection needs to be given so that minors who participate in court ordered
treatment cannot have statements used against them. For instance, statements
made during an assessment, screening or treatment for mental illness, addiction, therapy and treatment of sexual offenses could not be held against the
child.26
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JUVENILE COURT: AGE

OF

JURISDICTION

Cook County is the birthplace of the Juvenile Court.27 The founders set out to
have a court system in which the unique developmental differences of children
should be recognized.28 One of the basic reasons for the Court was the concern
over the children being kept in jail.29 Over the years some of the protections of
the Juvenile Court have eroded as more laws have been passed to transfer
younger children to adult court.30 Increasing the age of Juvenile Jurisdiction to
take into consideration the mental development of the minors is fundamental.
Illinois is one of 19 states that still hold the age of minors charged with felonies
to 17.31 In January 2010, the age of Juvenile Court Jurisdiction was raised to
18 for misdemeanors.32 Now with the developmental research showing the
vital stages of adolescent brain development into the early 20s, the legislature
should revisit where they have drawn the line in the sand and adjust the ages to
comply with that which science has established.33

CONTINUED ADAPTATION
FINDINGS

OF

LAWS

WITH
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One example of a law that has since been successfully reversed is the Illinois
drug transfer law adopted in 1985 and 1990.34 The law created the automatic
transfer of minors ages 15 and 16 to adult court if they were charged with
delivery of a controlled substance within one thousand feet of a school, or
public housing.35 In August 2005, these automatic transfers were no longer
allowed and there was a decrease in transfers to adult court by nearly twothirds.36 Children who are transferred to adult court are significantly more
likely to re-offend.37 The most striking fact is that after the law was changed to
keep these cases in Juvenile Court there was not a huge influx of cases overloading the Juvenile system, rather there was almost no change in the number
of Juvenile Court caseloads after the rollback of the drug transfer law thus
public safety was not compromised by this change in the statute.38
DEVELOPMENTAL RESEARCH
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Other areas of potential reform are numerous. Currently, as fiscal budgets are
cut for community organizations, we have to reinvigorate the support of them,
as they are the future of the children in our community. We need to focus on
strategies of no entry.
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Illinois continues to apply the same competency statute it uses for adults in
Juvenile Court. Stakeholders need to convene a task group to draft a new competency statute which would take the minor’s mental development into consideration. Additionally, more research and consideration as to the role trauma
has on juveniles needs to be considered. As discussed above, there needs to be
reform within the schools, police training and laws to reflect what developmental research has shown regarding the adolescent brain. To look at how we
initially encounter children and take the opportunity to address them and their
needs in a manner which acknowledges their developmental level will help us
achieve the goal of no entry.
The number of other issues to be examined once a child is involved in the
Juvenile Justice system and should be changed is countless and really beyond
the mission here. As we look at the youth and how they are treated we have to
ask ourselves is it Illness or Delinquency and then look at how we are
responding.
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